SECTION n

LEGISLATURE AND GOVERNANGE

FOR A NATIONAL DEMOCRATIC SOCIETY

INTRODUCTION

1. The 52nd National Conference of the ANC,
scheduled for December 2007, will once
again provide an important platform for our
movement to engage with matters relating to
legislature and governance. The conference
will adopt resolutions on amongst others the
organisation of the state, system of electoral
representation providing a broad framework
for governance, giving our movement clear
strategic direction for the last five years of
the second decade of freedom. The resolu-
tions should provide enduring and useful
guidance for the ANC as a whole, but in
particular for those cadres that we deploy to
government and legislatures to implement
policy and develop tactical responses to a
dynamic and constantly evolving society.

2. The conclusions we reach in December must
therefore be informed by the widest possible
input from our people. Members of the ANC
- through open discussion in their branches,
regions and provinces — as well as the struc-
tures of the Alliance and the broad demo-
cratic movement must all make a contribu-
tion to this important debate. By building a
broad consensus on the governing strategy
we can confront the challenges we face over
the next decade with confidence, as a united
movement with a clear vision of the road
ahead.

3. This document intends to provide a basis for
these discussions. The first section touches
on the proposed electoral system.

ELECTORAL SYSTEM FOR SOUTH AFRICA

4. The debate was prompted by the estab-
lishment, at the behest of Cabinet, of the
Electoral Task Team (ETT) under the chair-
personship of Dr Frederick Van Zyl Slab-
bert. The ETT was tasked with establishing
an electoral system for post 1999 provincial
and national elections. This was necessary
because the constitutional arrangements in
the Constitution (1996) did not provide for an
electoral system beyond the 1999 elections.
This created a vacuum that had to be filled
by national legislation within the constitu-
tional framework.

The terms of reference of the ETT were to:

B Identify the controlling constitutional
parameters.

B Identify the salient and relevant aspects
of the South African context.

B Identify the list of options available within
our context.

B Canvass the preferences and views of
relevant role-players and stake-hold-
ers, with particular reference to political
parties, in respect of the identified list of
options.

B Develop specific proposals identifying
the preferable electoral system to be
canvassed with the aforesaid role-play-
ers and stake-holders

B Formulate a draft Bill for submission to
the Minister of Home Affairs.

The ETT was initially composed of 13 mem-
bers, of whom one resigned and was not
replaced. Whilst the ETT was unanimous on
the core values to be observed in the formu-
lation of any electoral system, it was divided
on the appropriate future electoral system
for the country. Thus chapter 4 of the report
reflects the views of the majority (8 mem-
bers) while chapter 5 contains the views of
the minority (4 members).

The report of the ETT captures the summary
and conclusion of the majority view in chap-
ter 4 as follows (page 30):
“The nub of the majority view is that it is worthwhile
to make legislative provision for an electoral system
that can evolve to a larger multi-member constitu-
ency system with a compensatory national list. In
order to facilitate voter accessibility and responsive-
ness between voter and representative, multi-mem-
ber constituencies with between 3 and 7 members
in the National Assembly are envisaged. This would
require approximately 69 multi-member constituen-
cies to provide 300 representatives for the National
Assembly with 100 representatives allocated from
national lists to restore overall proportionality. Both
the constituency and national lists would be closed.”
The above system was envisaged in re-
spect of post-2004 elections.

It is worth noting that while they argue that
you need the constituency system to free the
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public representatives from party bosses,
their proposals is for a party list!

Their proposal is also in conflict with the
Constitutional Principles that states that:

“...and in general, proportional representation” in
that the proposal is based on 300 seats constituency
and only 100 proportional to top up!

The report captures the conclusions of the
minority, without summarising the under-
pinning reasons, in chapter 5 (page 73) as
follows:

“The present electoral system was introduced,
primarily, to ensure the promotion of political diver-
sity within our legislatures, and broad political repre-
sentation. These are not short-term goals which can
be attained overnight.”

These goals are the cornerstone of our
transition to a truly integrated, non-racial
and peaceful society. The deracialisation of
our political landscape, also, is still a criti-
cal challenge. We therefore must stick to
the tried and tested electoral system. We
cannot afford to experiment at this criti-
cal stage with a system whose form, worth
and implications have not been thoroughly
thought through, debated, evaluated and
publicly interrogated. (Judged against the
mixed system currently being used at local
government at present the statement can
not be taken at face value to be correct).
We must also state that there is no ideal, uni-
versal electoral system. Every system has
its advantages and disadvantages. In South
Africa we have a system that our electorate
has bought into, that cannot be improved on
for fairness and inclusivity and which meets
our current challenges as a country.
Finally, the proposals contained herein are in
line with our terms of reference, particularly
the one which urges us to “note that the
electoral system described in the bill need
not be different from the existing one but
that this will depend on inputs received and
the assessment of the overall interests of
consolidation of democracy in our country”.
In essence the minority’s position is that ‘if it
isn’t broken, don’t fix it”.
They state (para 5.18.11, page 72) that:
“We do not believe that at this stage of
our transition, South Africa should pro-
mote national political contestation on a
regional basis. This would compromise
nation building and racial and ethnic
harmony. In any event Parliament deals
with national issues and policies. Other
matters are appropriately handled at
provincial and local government level.
Accordingly, there is no need to cater for
regional interests specifically in the manner
envisaged by the proposals in Chapter 4.
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In the paragraph following the above one,
the minority make a further observation
which is critical for us to consider in our
debate. Their observation is captured in the
following manner:
“Some of the proponents of the system
proposed in Chapter 4 are simply satis-
fied by the fact that it is “evolutionary”.
Others see an ideal system being one
where the party lists are open and the
electorate can decide which candidates
on the lists should represent them.
These suggest that by adopting legisla-
tion to implement the new system Parlia-
ment would allow itself space to evolve
the system until an ideal one is achieved.
We believe that Parliament as it is com-
posed at any given time in the future
will be best able to decide if and when
the present system should be replaced
by another one, taking into account the
status of transition in our country. There
is therefore no need for Parliament to
bind itself at this time as to how it should
conduct itself in the future.”
(According to this position we could at any
time pending the level of transition decide
on a different electoral system if we so wish).
The approach taken by the minority position
of the ETT coincides with the existing ANC
position as captured in the policy conference
discussion document (see Annexure A).
The National Policy Conference of the
ANC, held from 27 —-30 September 2002 at
Ekurhuleni, adopted a position on the future
electoral system — informed by ANC consti-
tutional structures, as part of a comprehen-
sive resolution on Transforming the State
and Governance. The following is an extract
of the relevant portions of this resolution:

“Noting:

¢ The challenge of nation building remains
the primary task of the ANC for the full
realisation of the NDR.

e The current electoral system contributes
to nation building and the maintenance
of stability by promoting inclusivity and
national reconciliation; that the propor-
tional representation system has facili-
tated representative institutions with a
special focus on women, rural communi-
ties and other targeted groups such as
people living with disabilities, the elderly,
youth and that accountability is not de-
pendent solely on an electoral system.

e That where people are not involved in
the decisions that affect their lives, social
policies and political interventions are
less likely to succeed. Participatory de-
mocracy should therefore complement
and enhance representative democracy.
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Therefore resolves on a Future electoral sys-
tem
e To retain the current system and to re-
view the constituency work of its public
representatives to enhance accountabil-
ity.”
The policy document discussion paper
opens with the following quote from O.R.
Tambo’s message to the fourth congress
of Frelimo: “We conceive of our country as
a single united, democratic and non-racial
state, belonging to all who live in it, in which
all shall enjoy equal rights, and in which
sovereignty will come from the people as a
whole, and not from a collection of Bantu-
stans and racial and tribal groupings orga-
nized to perpetuate minority power”.
It goes on to among other things raise the
following points for consideration by the
membership:
Any sober review of an electoral sys-
tem should therefore include a detailed
analysis of our objectives in the transi-
tion period, including the nature of the
transition state and the policy objectives
of government in the coming decade.
We must approach these issues in a
frank and open manner, with a view to
develop the best system that meets the
core objectives of the transition, namely
building a united nation, enhancing and
deepening democracy and advancing
the developmental agenda to create a
better life for all.
Our starting point is the strategic objective of
the NDR, the creation of a non-racial, demo-
cratic, non-sexist and united South Africa.
The Strategy and Tactics (1997) recognises
that we are in a phase in which we have
started to change society at the same time
as we transform the instruments required to
effect that change.
These twin objectives have to be pursued
simultaneously. Social change cannot await
the transformation of the state machinery
and other instruments of power. But, as
experience has taught us, we cannot expect
to proceed with the desired pace without
changing these instruments”
The 1996 final Constitution does not have
detailed prescriptions about how elections
for national and provincial legislatures should
be run. The constitution provides only a
number of broad principles for the election.
It also contains transitional arrangements,
which specified that the present system only
applied until 1999 and that new legislation
for new electoral systems could be made
subsequent to the 1999 election.
The Electoral Task Team (ETT), chaired
by Prof Van Zyl Slabbert, was appointed
to make recommendations about a future
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electoral system. The ETT was established
at a time when there was heightened debate
in the media about whether a constituency
or proportional representation system better
served democracy.

The NEC discussed the ANC position at its
regular meeting in July 2002 and decided
that we should continue to support a PR
system for national and provincial elections.
We adopted this system during negotia-
tions before 1994, because we wanted an
inclusive system and the representation of
minority views, in the interest of an inclusive
transition. The movement believed then that
eight years later, we still needed to harness
our inclusive political system in the interest
of nation-building and national unity.

The Electoral Task Team made recommen-
dations about changing or improving the
present system in their report of January
2003. We agreed that the NEC would have
to consider the specific recommendations
before we adopted a final position. Eventu-
ally we decided to retain the present system.
Taking into account the principles underly-
ing the Interim Constitution and the final
Constitution the ETT unanimously concluded
that fairness, inclusiveness, simplicity and
accountability are core principles that should
underpin any electoral system. Members of
the ETT were however divided on whether
an electoral system within our constitutional
framework could improve the accountability
of elected representatives to the electorate.
We ourselves identified the following 5 crite-
ria for evaluating electoral systems:

B Does it deepen democracy and reflect
the democratically expressed will of the
people?

Will it contribute to nation-building and
maintain political stability and peace?
Will voters feel effectively represented by
the elected parliamentarians?

Simplicity in terms of voter understand-
ing, and

B Practicality in terms of implementation.
The principles and criteria reflected above
are mutually inclusive. Our point of depar-
ture is however that an electoral system can-
not create greater accountability than regular
and constitutionally compliant elections.
Internal party democracy and the recognition
that voters can “make or break” a party at
elections goes a much longer way to achieve
the objective of accountability. In other
words, the need for electoral support re-
quires parties to be accountable and respon-
sive to the electorate between elections.
This cannot be achieved only by tinkering
with the number or sizes of constituencies or
the mixing of electoral models.

The debate about the need to establish an




SUMMARY OF KEY POINTS

1.

What should our position on the electoral system be in 20067
There are three main systems that we must consider:

a) The present proportional representation system with possible improvements: All MPs and MPLs are
drawn from candidates lists selected by their parties. Each party gets a proportion of the seats
according to their proportion of the votes. Presently each provincial legislature has one list.
Parliament has two lists — 200 seats from a national list and 200 seats from provincial lists.

b) A pure constituency system: Parties and independents nominate candidates for each of 400 con-
stituencies. The candidate who gets the most votes, wins the seat. This is called the first-past-
the-post system. If there are many candidates, the winner could be supported by a minority of
the voters.

c) A mixed system: Some MPs come from a national PR list and some come from multi-member
constituencies. For example about 50 constituencies could be set up according to district and
metro council boundaries. They would then be allocated a number of seats according to the
number of voters. If a constituency has 5 seats and we win 60% of the vote, we will get 3 MPs
for that area. Parties will get PR seats in the same way as in our local elections — a top-up sys-
tem to restore overall proportionality.

Criteria for choosing an electoral system
We will briefly look at each of the criteria as they apply to each system, and then summarise conclu-
sions:-

B Does it deepen democracy and reflect the democratically expressed will of the people? The PR
system is the most democratic in that no votes are wasted or lost. In terms of capturing the will
of the people, it is the most effective. It ensures that the urban poor and rural voters participate
fully and have a powerful impact on results. Minority parties also get fair representation and
can express their needs as part of the democratic process. It limits the ability of powerful and
well-resourced interest groups to buy power through sponsoring individual’s campaigns.

B The constituency or first past the post system is undemocratic, since the government can be
formed by a party that received less than half the national vote — as has happened with the
Conservative Party in Great Britain a number of times. Constituencies where four parties are
standing, can sometimes be won by getting only 33% of the vote!

B A mixed system is democratic because the PR list is used to restore overall proportionality. It
does however create two classes of public representatives and small parties will be unlikely to
have any constituency MPs. If a constituency has 5 members, you would need 20% of the vote
to get a seat. Constituencies will range from 3-20 members. Only large metro areas would
have up to 20 seats. It is likely that only two parties will be able to nationally contest constitu-
encies, with two other being successful only in KZN and Western Cape. This effectively means
that most parties would not really participate in a constituency system and their voters would
derive no benefit from it. (This is fine if your approach is to promote a bipartisan party system
and not multi-party democracy).

Will it contribute to nation-building and maintain political stability and peace? The present PR sys-
tem enables parties to draw up representative lists that include all elements of their constituencies.
It also accommodates even the smallest party in a parliamentary democratic system since 0,25%

of the vote will secure a seat. This accommodation contains some extremist political groups that
could otherwise be a threat to stability. A pure first past the post system could lead to the ANC hav-
ing 80% of the MPs with the DP, IFP and NNP sharing the rest. (1994, 1999 and 2004) All smaller
parties could disappear or be limited to one or two seats. Voters in each constituency will be polar-
ised when only the winners will be effectively represented. Instead of bringing our society together
it could bring greater polarisation, with special interests supporting particular MPs who would reflect
their interests only.

A mixed system will have some of the benefits of the PR system, but these may be watered down
by the constituency element where parties will have very few seats to allocate and will find it more
difficult to have a representative list. The ANC could win a disproportionate number of constituency
seats and will therefore have a smaller part of the PR list to use for balancing its own representation.

Will voters feel effectively represented by the elected parliamentarians? The strongest argument
advanced against a pure PR system is that voters feel removed from their elected representatives
and feel that they are not accountable to them. This notion ignores the fact that alternative sys-
tems do not in practice remedy the problems. In a PR system voters vote for a party with a clear
national programme. They tend to identify with the national and provincial leaders of that party. In
local elections where the representatives are much closer to the people, there are still complaints of
distance and lack of accountability. We have a ratio at local level of one ward councillor to about 5




000 voters. There may well be ways to improve accountability and communication and we should
also look at our own selection and constituency deployment processes.

In a pure constituency system there would be about 1 MP to 50 000 voters. Constituencies
would be geographically vast and in provinces like the Northern Cape which constitutes 30% of
the land mass of the country, only about 8 MPs would be elected. Constituency candidates are
still selected by and accountable to their parties. The belief that they will represent the interests of
a vast and diverse population, with competing interests, rather than toe the party line, seems a little
naive. It may be an appropriate model in a more homogenous society.

The mixed system will allow for more direct identification between MPs and a geographic
area. It may be a slight improvement on a pure PR system in terms of this criterion. In reality most
parties would not have any constituency MPs. The MPs elected will have vast area to cover and
if there are, for example 200 elected this way, they would each relate to an average of 200 000
voters. In diverse and divided constituencies there is the danger that strong and well-resourced
interest groups can become more influential than the democratic process itself.

Simplicity in terms of voter understanding. The PR and pure constituency system are both simple
and familiar to voters because of the present systems for national and ward elections. The mixed
PR and multi-member constituency system is more complicated and may hinder the full-scale par-
ticipation of illiterate and marginalised voters.

Practicality in terms of implementation. The PR system is the simplest to implement since only two
ballots will be used in each province. The nomination system, disqualification of candidates, print-
ing of ballot papers and results can easily be centrally coordinated. Remaining with this system
will need no re-demarcation or changes to the electoral legislation or system.

This will limit the preparation, training of officials and voter education that has to be done. Both
the other systems would require extensive changes in law and procedures. (The high numbers of
spoilt ballots at local government level where voters exercise such choice is a case in point).

The current system in place affords a great degree of stability. It allows for fair representation and
gives a voice to all. It has certainly allowed for a greater degree of participation of women, people
with disabilities and other targeted groups than any other system could. The system is also simple
and familiar to voters. (We are awaiting statistics of such representation from the department of
Provincial and Local Government.)

Our preference for this system in no way diminishes the need for constituency-based consulta-
tion and communication. We remain committed to deploying MPs/MPLs to constituencies. We
should continue to find ways to improve this practice. We should also look at better ways for our
elected representatives in all spheres of government to work together to serve a constituency ef-
fectively.

Modern parliaments are mostly directed by party positions rather than individual MPs views.
Therefore political parties are the main vehicles for the representation of various interests. The
trend is for voters to find a home in the ideology and policies of a particular party and to vote for
the party or its candidate at all levels.

What should our position on the electoral system be in 20067 The conditions that informed our po-
sition in 2002 and during negotiations on the Interim Constitution through to the final Constitution
have not changed in any material sense. Therefore, the integrity of our 2002 position remains valid
and justifies the retention of the current electoral system. Complementary reasons for this position,
as well as a summary of existing reasons, appear below.

QUESTIONS FOR DISCUSSION

a)

The conditions that informed our position in 2002 and during negotiations on the Interim Constitu-
tion through to the final Constitution have not changed in any material sense. Therefore, the in-

tegrity of our 2002 position remains valid and justifies the retention of the current electoral system.
Complementary reasons for this position, as well as a summary of existing reasons, appear below.

The following five criteria were proposed for evaluating potential electoral systems:

Does it deepen democracy and reflect the democratically expressed will of the people?
Will it contribute to nation-building and maintain political stability and peace?

Will voters feel effectively represented by the elected parliamentarians?

Simplicity in terms of voter understanding and

Practicality in terms of implementation.




electoral system that provides for more ac-
countability at national and provincial levels
overlooks the fact that our municipal elec-
toral system is mixed between proportional
party list representatives and ward represen-
tatives. No commentator has observed that
this mixed system provides for more ac-
countability than proportional representation
at national and provincial elections.

29. Complaints about the lack of accountability
of councilors in general are well recorded.
This phenomenon suggests that apart from
regular elections, issues of ensuring ac-
countability are determined by voter activism
and advocacy about rights and obligations
of citizens.

30. Our municipal elections are premised on the
idea of creating proximity between citizens
and elected politicians at the most acces-
sible level. This is, however, not enough to
achieve desirable levels of accountability.
We can only do this by building our capacity
to attract members and/or voters by inten-
sifying our interactions with communities
and ensuring a two-way communication and
engagements with them.

31. The oft cited view that the current system
lends itself to abuse by “party bosses” is
ill-conceived. The very “party bosses” are
elected through internal party processes
that range from being democratic to being
dictatorial. The choice of who party leaders
are lies with those who are interested in the
internal leadership contestations. This is the
very stuff politics is made up of. If members
of political parties get it wrong, the party
will pay the price at the following national,
provincial or municipal elections.

32. The factors that led us to go the proportional
representation route for national and pro-
vincial elections remain valid. We are still
a nation in transition and must ensure that
we facilitate representivity across the vari-
ous sectors of our communities through a
credible, generally accepted and understood
electoral system. Our current system can
best help us reach the true objectives of the
NDR within the framework of our founding
constitutional principles. The imperatives
to retain the current electoral system remain
and call upon us to improve our responsive-
ness to the electorate within the ANC.

THE FUTURE OF PROVINGCES IN OUR GOVERNANCE
MODEL - Assessing the options for institutional
change in the current context

338. ltis increasingly obvious that well organized
and highly effective state institutions are
crucial if South Africa is to meet the goal of
attaining a better life for all. Realizing the ob-

34.

jectives of the Age of Hope requires that de-
livery and development programs reach the
poor communities who must rely on an effec-
tive developmental state to create the pos-
sibility for personal and collective fulfillment,
prosperity and human dignity to flourish. The
state machinery must continually adapt so as
to respond to the expectations of millions of
people quicker, on a massive scale and in the
most effective, efficient and accessible ways.

The period of negotiations in the 1990’s
defined the present form of Government in
South Africa, in non-ideal conditions. A de-
cade of practice raises the question whether
the form of state is still appropriate to the
conditions prevailing in South Africa today.
Practice also shows that in response to the
concrete challenge of developing the country
the three sphere system of government is in
fact undergoing an evolution, some aspects
of which have begun to transcend the exist-
ing form of state. In particular the lessons of
local government transformation have raised
profound questions about the organization
and performance of the other two spheres of
government and for the ruling party:

B One of the key lessons from the first
term of local government is that it has
become evident that provinces by and
large do not have the overall capacity
to monitor and support municipalities,
as the Constitution intended. This has
meant that national government has in-
creasingly had to assume these respon-
sibilities, through Project Consolidate
and other initiatives.

B A decade later critical questions arise
about the value add of the provincial
system in its own right. If actual service
delivery is the measure then some prov-
inces have not added much value in the
last twelve years. The Northern Cape for
example, which is the largest province
is also losing economically productive
capacity to other centers of economic
development, has limited capacity rela-
tive to the size of its area, and contrib-
utes marginally to the overall national
economy.

B The provincial system has also raised
challenges for the ruling party and
deployment, where in some provinces
leadership of the provincial party and
provincial government are different.

B Service delivery has also not happened
at the pace that was wanted, even as
the expectations of people for a better
life for all has grown. Practice shows
that national and provincial departments
by and large are too remote operationally




35.

36.

37.

38.

and often disconnected from the realities
of community need and development at
local level, with long lines of communi-
cation between spheres of government,
and overly complex planning, EIA and
other decision-making processes.

B The cooperative government model,
which was a product of the negotiation
phase suited to that time and experi-
mented with over more than a decade,
has also not worked, if the measure
of its effectiveness is service delivery
efficiency and responsiveness. Some
countries with similar models to coop-
erative government have begun to ques-
tion whether it is still optimal for achiev-
ing responsiveness, public participation
and efficiency. The fact is that the more
layers of government there are, coupled
with an unclear division of functional re-
sponsibilities, the greater the complexity
that must be coordinated, with a retard-
ing effect on service delivery.

Much has been achieved in the decade after
democracy, and in the process important
lessons have been learned in practice about
the overall delivery capability of public insti-
tutions. It seems clear that some refinement
of the three sphere system is required if
South Africa is to attain Vision 2014, and that
the system is already evolving in particular
ways in response to those challenges. Any
further institutional change must therefore
take account of four realities present in the
current context.

First disparities persist in service delivery,
population density, urbanization, the distri-
bution of income and economic opportunity
by region and by locality, by gender and age,
often according to spatial forms determined
by colonial and apartheid spatial forms. In
these areas access by the poor especially

to essential basic services such as water,
education, public health and social grants
remains a challenge.

Second, the capacity of the state is unevenly
distributed within the system, with those
provinces and municipalities with largely
rural characteristics or sparse settlements
generally having less effective public institu-
tions. There are also capacity challenges in
particular sectors and national departments.
There is thus a coincidence between weak
state capacity and poverty in these areas,
which hampers the possibility of achieving a
sustained and total connection between the
developmental state and the primary intend-
ed beneficiaries — the poor and previously
disadvantaged.

Third, the three sphere system is a complex
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system to operate, which results in inef-
ficiency, overlapping roles, long decision-
making processes, weak information flows,
and the dispersal of public sector skills and
experience within the state. To operate the
system requires multiple layers of effective
political leadership and highly skilled public
servants, huge investments of time in coor-
dination, and very strong intergovernmental
processes.

The complexity of the system has also
grown as the developmental state has had to
confront complex development issues that
cut across the boundaries of spheres and
require all of government responses. Issues
relating to ASGI-SA, poverty alleviation, gen-
der, youth, disability, heritage and culture,
social cohesion, climate change, and JIPSA
all require all of government responses.
Furthermore, different frameworks governing
the public service prevents the deployment
of this already limited capacity to where it

is most needed, as well as the creation of a
common service oriented culture in the pub-
lic sector as a whole.

Fourthly, concrete plans and budgets are
delivered by provinces and municipalities.
This means that national government must
depend on the capacity of these spheres

to in effect translate the goals of the Age of
Hope into practical and measurable social
and economic outcomes. It also means that
provinces and municipalities can take their
own decisions, in some cases different to
those of national government. Where these
two spheres do not have the capacity to
deliver these programs national policy goals
are put at risk.

The possibilities, limitations and risks of

any future institutional reforms to the three
sphere system will be determined by these
four factors amongst others. For example,
the existence of provincial and local govern-
ment creates the opportunity for deepening
democratic participation and responsiveness
— because it brings democratic government
and basic service delivery functions closer to
the people — weak capacity at these levels to
perform their existing functions makes fur-
ther decentralization a great risk in the short
term. If the response to weak capacity is to
remove functions to higher levels of govern-
ment, the consequence is that democratic
accountability moves further away from
people, state responsiveness and accessibil-
ity are thus reduced, with no guarantee that
national government could perform these
functions any better.

As regards the provincial system of govern-
ment, there is a view that provincial service
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delivery is less effective than it needs to be
and whilst the developmental roles of nation-
al government and local government within
the developmental state are well defined and
generally agreed, the developmental role of
provinces is unclear, if not contested. Many
provincial functions, it is often argued, could
be better performed at national or local level.
This would release massive public resources
for reallocation to local government. In some
ways this is borne out by the current Con-
stitutional System in which although elected
governments in their own right provinces
raise little own revenue, depend on transfers
from the national fiscus, and largely imple-
ment national policy. The largest portion of
the national revenue goes to fund provincial
functions.

Of the three spheres of government, pro-
vincial government is thus the only sphere
whose actual need and existence is still
contested ten years after democracy. It is
also the sphere where the most significant
institutional intergovernmental changes to its
role are already taken place in practice.

Looking at the current political state of prov-
inces, it is clear that provinces have very dif-
ferent capabilities as public institutions, may
be evolving on different change trajectories,
or present particular kinds of political chal-
lenges:

B Certain provinces are struggling and
in ten years have not made the value
added contribution that was expected.
Northern Cape and Eastern Cape fall
into this category.

B The majority of provinces are middling,
in that they are by and large working,
but their success rate is still below that
expected of an entire sphere of govern-
ment.

B KZN and Western Cape. While they
have relatively strong technical capacity,
present special challenges for the ANC
politically.

B Gauteng is in its own category, because
it is the smallest spatially, has the largest
population and value add to the econo-
my, is comparatively capacitated, and is
evolving in a direction that puts a critical
spotlight on the design parameters of
the three sphere system

If further change to the provincial system is
regarded as necessary to achieve greater
democratic accountability, more effective
public delivery, and more responsive govern-
ment, then the following considerations must
be borne in mind:

B Changes to the provincial sphere will
affect the other two spheres, existing

legislation, and established systemes, it
will not happen in isolation.

B There is no one perfect solution to the
problems of state performance. Effec-
tive leadership, capacity, skills, values,
resources, and systems are as impor-
tant, if not more important, that institu-
tional change.

B The larger the change the greater the
risk of instability in governance and
service provision, and often solutions to
problems in turn bring with them their
own problems.

B Managing change takes will, time, care-

ful sequencing and very effective central
coordination.

46. More fundamental change must be principle-

driven, and in the current political context,
the following governance principles stand
out:

B Deepening democratic accountability,
participation and responsiveness. The
pressure on government is to locate its
strongest capacity in the closest spatial
proximity to people and communities in
an accountability relationship that can
lead to better responsiveness to com-
munities.

B Achieving more efficient and effective
service delivery through better designed
service delivery processes. Service de-
livery must be accelerated, and lines of
decision-making must be more efficient
and less complex. Delivery processes
will increasingly require better informa-
tion about households, gender, youth
and population dynamics and a more
coherent government-wide understand-
ing of the South African household,
and better ways to build a partnership
between government, communities, civil
society organizations and even families.

B Enhancing social cohesion and equity.
Integrated communities and acceler-
ated and shared economic growth are
the cornerstones of Vision 2014. The
organization of government is a critical
lever and catalyst for achieving social
cohesion and equity, by redistributing
resources and capacity to enable the
poor to become less dependent on the
state whilst catering efficiently for those
in poverty that rely on social assistance
and other assistance from the state.

B Promoting public access to public ser-
vices. Organizing government functions
around the principle of making it easier
for people to access those services is
essential for poverty reduction. Poor
organization of departments and service
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delivery processes is a cost to the poor
in particular who do not have the choice
the rich have to select private services.

B Entrenching a culture and the practice
of service to the public within the public
sector. Practice in many other develop-
ing countries shows that one of the most
critical levers of social transformation
is a highly skilled, strongly incentivised
public service having a strong institu-
tional identity based on common values
of service.

B Greater clarity on the respective roles
and functions of all three spheres in rela-
tion to each other. Cooperative govern-
ment is a vague formula that in practice
leads to confusion about which level
of government is responsible for what.
This confusion can paralyze decision-
making efficiency in a state, and the
practice in most countries in the twenty
first century is to move towards much
clearer role distinctions. The excessive
coordination that cooperative govern-
ment requires is not a virtue in itself,
done poorly it reduces efficiency and
effectiveness and increases the costs
of governance. While it is irrelevant to
the public which level of government is
responsible for what service, the basis
for public, and therefore democratic,
accountability as a principle of state
organization is the clear allocation of
functional responsibilities to political
authorities.

The central issue in South Africa that must
be answered however whatever the degree
of institutional reform is: What is the best
way to organize and deploy on a massive
scale the capacity of the developmental
state to deliver the public goods and ser-
vices that are needed to halve poverty and
unemployment by 20147

The three-sphere system will continually
evolve to meet new challenges, whether or
not fundamental change to the provincial
system is envisaged. As regards the future
of the provincial system of government there
are basically three options:

The first option is to retain the system as it
is. Provincial government would retain its
legislative and executive roles. This has the
advantage of continuity and stability. The
provincial system has generated a decade
of experience to build on and relative insti-
tutional stability. There are also changes
within the system taking place in as much
as certain provinces are already consider-
ing forms of organization with local govern-
ment on a regional scale in order to integrate
economic potential. The disadvantages
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are that uneven regional development and
distribution of capacity will remain short term
factors.

But it is clear that changes within the cur-
rent framework of the Constitution would still
be required in order to ensure the massive
presence of the developmental state within
community life in the country. The strategic
focus for reform would then be on:

B Unifying the public service and recruit-
ing, training and deploying capacity
to weaker municipalities. This would
provide the opportunity to spatially de-
concentrate service delivery centers to
community level and to organize public
service management capability and ser-
vice points at that level so as to achieve
better integration and efficiency in deliv-
ery. The size of municipalities would still
be a factor affecting improved access
because of the sheer size of some mu-
nicipal areas.

B De-concentration will require a new role
for districts and metros, which will then
become key points for coordinating long
term development. These two categories
of local government are small enough
to serve as a place for organizing state
action in closest proximity to people
and large enough to achieve economies
of scale in economic development and
public delivery. Districts and metros
would work cooperatively with clusters
of departments and service organs that
are physically situated in their areas. De-
concentration would allow for general
managers to be deployed spatially with
the responsibility to manage a cluster of
service functions in that municipal area
in conjunction with the local authority.

B Progressively transferring certain na-
tional and provincial functions on a case
by case basis to municipalities only once
they have the capacity to perform those
functions.

B Continuously improving intergovern-
mental coordination in areas such as
education, health, transport, and social
services where national government and
provinces have concurrent responsibili-
ties.

B Developing the development planning,
integrative and coordination roles of
provinces and improving provincial ca-
pacity to support and monitor municipal
performance in particular.

B Improving provincial legislative oversight

B Strengthening central government’s
policy and monitoring capacity.

The second option is to remove the provin-
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cial system altogether, leaving a two-sphere
system of government consisting of national
and local government. Greater decentraliza-
tion to local government under the current
system would in any event eave provinces
with largely a marginal, or coordinating role,
with strong lean policy capability at the cen-
ter and service delivery taking place at local
level.

This model has the potential advantage of
releasing significant resources and capac-
ity for local government. This must be
balanced against disadvantages such as
departments would still have to be spatially
decentralized to regional level, new forms of
coordination with local government would
be required, legislation would have to be
amended, local government capacity would
still have to be developed to take on new
functions. The question of timing, sequenc-
ing and managing change are critical consid-
erations.

The third option is a hybrid — a three sphere
system but with fewer provinces. What
exactly this would entail is uncertain, but it
would mean more than simply redrawing
provincial boundaries. Even if redrawing
provincial boundaries was done this would
still require a principled and conceptually
clear understanding of what the role of the
new provincial system would be and how it
would differ from the current system. Bring-
ing the area of the country under fewer
provincial boundaries would still leave the
question what is the developmental role of
provinces unanswered. If only some areas
are to become provinces, then which areas?
If these are drawn around economic regions,
then how will spatial inequality be addressed
in other regions?

AN EVALUATION OF FLOOR CROSSING
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Since the floor crossing legislation came

into effect in 2002, there have been two floor
crossing windows in the National and Provin-
cial Legislatures and in municipal councils.

The practical implementation of the legisla-
tion therefore gives us the opportunity to
evaluate whether it is achieving the objec-
tives envisaged when the laws were ap-
proved; whether there are aspects of the
process of floor crossing that require some
adjustment or whether the reasons that gave
rise to its adoption are no longer as compel-
ling as they were at that time.

The matter has also been raised in the
National Assembly as a Private Members
Bill has been tabled which proposes the
scrapping of floor crossing. ANC comrades
dealing with the matter need to be given
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guidance on how to address the issues.

Floor crossing was considered but not
provided for during the deliberations on the
Interim Constitution in 1993.

The issue was again considered in the
deliberations on the Final Constitution and
although floor crossing was not provided for,
an opening was made by the inclusion of a
provision that allowed for ordinary legislation
(as opposed to a Constitutional Amendment)
to provide for floor crossing within a reason-
able period after the new Constitution took
effect.

The National Assembly duly established

an ad hoc committee in February 1997 to
consider whether such legislation should be
passed. The Committee reported back to
the House in June 1998.

The ad hoc committee considered three
basic approaches to floor crossing viz. an
absolute freedom to cross the floor; a pro-
hibition on crossing the floor and a qualified
freedom to cross the floor. The majority of
the committee resolved that “it would be
neither fair nor democratic for the ban (on
floor crossing) to be lifted at that stage”. It
did however recommend that the ban be
reviewed after the 1999 elections and that
the case for reviewing the ban would be
strengthened if the new electoral system
included constituency elections.

It is interesting to note that at that stage,

the National Party, the Freedom Front, the
PAC and the ACDP supported an absolute
freedom to cross the floor, whilst the Demo-
cratic Party supported a qualified freedom.
The ANC and IFP supported the ban on floor
crossing. Of all the parties, only the IFP has
maintained its position.

The issue was raised after the 1999 elections
by the DP and NNP who had subsequently
merged to form the Democratic Alliance.
They approached the Deputy President
requesting that legislation be passed allow-
ing them to merge in the National Assem-
bly. The 2000 local government elections
were contested by both these parties as the
Democratic Alliance.

When this marriage fell apart, the matter
became more urgent at a local government
level as NNP councillors wanted to leave the
Democratic Alliance and return to the Na-
tional Party. This could only be done if floor
crossing was provided. It was at this stage
that the ANC agreed to support floor cross-
ing. Failure to have done so would have
resulted in an untenable situation where a
large number of NNP councillors would have
been stuck in a party they did not support
for the next 3 years or would have had to




resign their seats. It was felt at the time
that provision should also be made for floor
crossing in the legislatures in all spheres of
government.

64. Arguments in favour and against

Both the arguments for and against floor
crossing have been thoroughly discussed.
However it may be useful to summarise
some of the key points:

65. Arguments in favour of Floor Crossing

B The main argument in favour of floor
crossing derives from the notion that
members of legislatures have a free
mandate — the belief that irrespective of
the electoral system, members are ac-
countable to their constituencies or the
nation as a whole and not to their par-
ties. Supporters of this argument refer
to the Constitution which states that the
National Assembly is elected to repre-
sent the people and to ensure govern-
ment by the people.

B Itis also argued that allowing MPs to
cross the floor and keep their seats is
consistent with the provisions of the Bill
of Rights regarding freedom of opinion,
expression, association and political
choices.

B Allowing MPs to cross the floor reduces
the power of the party. If MPs are
unhappy with a particular position that
the party has adopted they can, in the
last instance, escape party discipline by
leaving the party and still keeping their
seats.

B Elected public representatives upon
working with members of other parties
may find that they identify more closely
with another party to which they have
now been exposed. Floor crossing
enables them to join that party without
loosing their seat. For example white
public representatives may as a result of
apartheid propaganda have had negative
and false perceptions of the ANC. The
floor crossing provisions allows such
people after having been exposed to the
ANC, to change their viewpoints and join
the ANC.

66. In addition to these general arguments in

favour of floor crossing, floor crossing as
we currently have it can only occur during
limited periods.

67. Arguments in favour of a limited floor cross-

ing are as follows:

B During the term of a legislature, there
can be significant shifts in public opinion
that do not warrant fresh elections, but
which should be represented in the leg-

islature. By allowing groups of MPs to
“cross the floor” these shifts of opinion
can be reflected in the legislature. Also
genuine differences of interpretation

on what mandate the electorate gave a
party and how to implement it can also
lead to splits in a party and this should
be allowed expression by way of “cross-
ing the floor”. In short greater democra-
cy and representation is made possible
through a qualified freedom to “cross the
floor”.

B [t allows for parties to change their
names or merge with other parties for
example without the floor crossing
provisions the NNP would have had to
continue as a party in name only until
2009. The floor crossing provisions also
allowed the Democratic Party to become
the Democratic Alliance.

68. Arguments Against Floor Crossing

Arguments against floor crossing are largely
premised on the belief that the voters are
primarily voting for the party and not for the
individual — even in the case of ward council-
lors at the local government level. Some of
the arguments against floor crossing are:

B Allowing individual public representatives
to cross the floor undermines the will of
the electorate. Voters that support party
A could elect as a ward councillor the
person that party has nominated only to
find that the councillor crosses the floor
and joins another party. The majority of
voters could vote for party A in an elec-
tion and find that after floor crossing,
Party B is now the majority party.

B Allowing MPs to defect serves to in-
crease the distance between voters and
public representatives.

B Crossing the floor could undermine the
stability of our legislatures in our young
democracy

B Public representatives can already leave
their parties and join another party,
provided they are prepared to loose their
seats.

B Floor crossing can allow for cheque
book politics where public representa-
tives are persuaded to join another party
because of inducements - these could
be financial or promises of positions in
that party.

B Floor crossing is particularly hard on
smaller parties that cannot offer posi-
tions as incentives. Public representa-
tives could leave a smaller party to join
a larger one, not because they believe in
the principles of that party but because
of benefits that they believe they will




obtain from that party, particularly if that
party is in power.

ing. However generally in KwaZulu Natal
and in some municipalities in the West-

69. Issues that have arisen out of the practical ern Cape, the ANC was able to maintain

implementation of the floor crossing legisla- the council seats it had gained during
tion: floor crossing.

A. The number of new parties in the As already stated all the new par-

National Assembly
In the 2003 window period, five new par-
ties were created in the National Assem-
bly. Of these only one, the Independent
Democrats survived the 2004 elections.
Similarly in 2005, 5 more new parties
were created. Of these only Nadeco
gained any representation in the local
government elections the following year.
The National Assembly rules provide
for each party to speak in every debate
should they so wish. Financial support
is also given by Parliament to each party.
Considerable time and resources are
wasted on parties that do not have any
real electoral support and in some cases
consist of only 1 member.

Difficulties in the NCOP
Members of the NCOP may not cross
the floor as they represent parties in
the provincial legislatures. Should floor
crossing take place in a legislature, that
legislature has to be reconstituted. The
legislature’s delegation to the NCOP
must also be reconstituted despite the
fact that there may be no change to the
actual composition. In practical terms
this means that affected office bearers
have to be re-elected. This happened
when the Western Cape delegation was
reconstituted and the then Chairperson
of the NCOP, who was a Western Cape
delegate, had to be re elected

A further impact for the NCOP is that
a permanent delegate could loose their
seat if the proportionalities change in
the provincial legislature. This has hap-
pened in the case of NNP members. In
one case the ANC got the extra seat and
gave it to the NNP NCOP member who
did not join the ANC. In another case,
the seat was lost even though the ANC
now had more members of the legisla-
ture but because of the proportionality
calculations.

Lack of electoral support?

The DA has made an accusation that no
ward councillor who crossed the floor
was able to keep their ward in the 2006
elections. Although it would appear that
a few councillors were able to do so, the
2006 local government elections showed
that it was difficult for parties to hold
onto wards gained through floor cross-

ties created in the National Assembly in
the 2003 floor crossing bar one did not
return members to parliament in 2005. If
the 2006 local government elections are
any indication of voter support it is likely
that the same fate awaits in 2009, those
parties formed in the 2006 floor cross-
ing.

Opinion polls indicate public unhappi-
ness with floor crossing.

Opposition from other parties

As reflected above all opposition parties
with the exception of the IFP supported
floor crossing. Currently it seems as if all
opposition parties are now opposed to it.
The DA is attempting to mobilize opposi-
tion parties to lobby for the scrapping

of floor crossing. Although excluded
from this the ID have indicated that they
are not in favour of floor crossing. This
is likely to be because they fear loosing
councillors in the next municipal floor
crossing.

Instability at local government level?

A charge was made before the legisla-
tion took effect that floor crossing would
case instability if political control kept
shifting due to floor crossing. Although
this has not happened at provincial level
it has happened in a number of mu-
nicipal councils without adverse effect.
The issue of the party achieving power
wanting to change the leadership in

the administration of that municipality

is something that can be addressed in
other ways.

Practical difficulties with the existing

legislation

B The law provides a separate list of
candidates for those seats affected
by floor crossing. This list remains
separate for the duration of a Par-
liament and cannot be reviewed or
supplemented by a party. Parliamen-
tary staff recommend that this floor
crossing list be brought in line with
the candidates list in terms of the
Electoral Act.

B Problems with determining the 10%
threshold. The Cape High Court has
held that the 10% is calculated at the
beginning of the window period. Par-
liamentary staff have raised concerns
with the obligations of the Speaker in




SUMMARY OF KEY ISSUES
Some comrades have been uncomfortable with some of the new ANC Public representatives particularly
in the light of the historical role they may have played against the ANC and have questioned whether
their conversion to the ANC is as the result of a genuine shift in belief or because of political expediency.
Sometimes in order to make up the required 10% threshold, we may take public representatives that
we would not normally accept.
The ANC should develop a policy on what type of public representative should be accepted during
floor-crossing. A more systematic training policy should be adopted to better integrate public represen-
tatives who have crossed the floor to the ANC into the structures of the ANC and the party caucus.

A. Maintain the status quo
The ANC can decide that the reasons that gave rise to providing for floor crossing remain as they
were and that the status quo should continue.
This would mean that there would be 2 floor crossing windows during the 5 year term of a legisla-
ture or municipal council and that an elected representative could join another party and keep their
seat, provided the requisite threshold had been reached.

In the light of opposition to floor crossing in the media and from almost all political parties, if this
option is followed we will have to go on the offensive in continuing to explain to our members and
the public, the reasons for floor crossing.

The ANC is likely to be the only political party supporting floor crossing when the matter is de-
bated in the National Assembly.

B. Keep floor crossing but make some adjustments:

Changes that could be considered are:

a) Place restrictions to minimize the formation of new parties with no electoral support base.
Currently the requirements for floor crossers who want to form to form a new party to register
the party with the IEC are less onerous than normal - they only have to draft a constitution and
draw up a logo. The additional requirements of the collection of 50 signatures of SA Citizens
who state that they know of the existence of this party and a registration fee of R500 which
normally applies to the registration of a new party do not apply to new parties formed by floor
crossers. Requiring new parties created by floor crossers to comply with these requirements
may reduce the number of one member parties. The member(s) founding the new party could
have a specified time in which to do this failing which they loose their seat(s) then would revert
back to the party from which they had come.

b) Abolish the 10% threshold as it favours the larger parties in the bigger legislatures and causes
practical problems particularly for the Speaker where members of a party do not know if they
make up the 10%.

c) Abolish the separate list for vacancies created by the resignation of MPs who have previously
crossed the floor.

C. Abolish floor crossing

B Abolishing floor crossing would mean we revert to the position we were in prior to 2002. Mem-
bers of a party who wish to join another party would have to resign from the legislature/council
and it would be up to their new party to decide if a place should be found for them. This was
the situation for example with Walter Felgate who resigned from the IFP and consequently lost
his seat in the National Assembly. The ANC however gave him a seat in the KZN Provincial
Legislature.

B [f floor crossing is abolished parties will not be able to merge or split in the event of a substan-
tial reconsideration of their policies. They will also not be able to change the name of the party
in the legislature until after the next election.




this regard. Must the members who
want to cross approach the Speaker
en mass once they have achieved
the 10%? If individual members of

a party want to join another party

but do not know whether there are
enough members to make up the
10% requirement, can they approach
the Speaker individually who would

the threshold has been met? If the
threshold has not been met the fact
that the Speaker knows who wanted
to leave a party but could not makes
them vulnerable.

Floor Crossing also causes practi-
cal problems in Parliament regard-
ing constituency and party support
allowances.

then have to advise them whether

CRITICAL ISSUES
The following are some critical issues that must be considered:

1.

What criteria or bases should be used to inform us what length the “cooling off” period should

be. Equally, is it not discriminatory to implement a twelve-month period for elected public repre-
sentatives, whilst the intention or proposal is to implement a two-year (24 month) period for public
servants;

Should our system of post tenure rules be extended to included elected public representatives
(Councillors) and officials in the local government sphere, where the relationship and inter-action
between Councillors, public servants (officials) and the private sector is much more intimate or close
than in other spheres of government;

Indeed, regulations for the recently gazetted the Municipal Finance Management Act (MFMA), in
essence, are post employment restrictions applicable to Councillors and local government officials.
In addition to precluding Councillors and officials from tendering for government contracts whilst

in office, for one year after a Councillor or official has left office, he/she is precluded or barred from
tendering for any government contracts, However, does the MFMA adequately provide for a Post
Tenure regime at the local government sphere, or can it be improved to also ensure that Council-
lors and local government officials do not also gain an unfair advantage by leaving office and joining
private sector companies or organizations with which they have had close dealings;

Is it not a logical consequence, also, that those regulations gazetted by the Minister of Finance in
terms of the MFMA, that are applicable to local government councillors, also be extended to in-
clude Members of Parliament, government officials and their spouses, partners at the provincial
and national spheres of government, so that they too are precluded from tendering for government
contracts and projects in terms of the Public Finance Management Act (PFMA), or any other law;

At what level, both of elected public representatives and public servants, should our post employ-
ment restrictions regime, particularly the “cooling off” period, be targeted? At the provincial and na-
tional government level it is envisaged that, in the case of elected public representatives, this should
be pegged at the level of Chairpersons of Committees, up to an including the Deputy-President of
the country, whilst in the case of public servants it is envisaged that this should be pegged at the
level of procurement managers and/or those officials responsible for the awarding of contracts (and
their equivalents), up to and including Directors-General or heads of departments.

The situation at the local government sphere, however, presents a particular challenge, because
even ordinary Councillors enjoy access to officials responsible for awarding contracts. Indeed, in
many municipalities Councillors themselves do the awarding on the basis that they best understand
black economic empowerment and affirmative action, and

The government agency that will be responsible for reviewing, monitoring and implementing our
post tenure regime presents an important challenge, after some consideration, discussion and
consultation it is proposed that a tribunal or Committee be appointed to carry out this task. This
Tribunal or Committee would comprise:

a) the Chairperson of the Commission on the Remuneration of Public Office Bearers;
b) the Chairperson of the Public Service Commission; and
c) an eminent South African drawn from civil society.

Two of the three members of the Tribunal already review and consider matters of either a remunera-
tive nature or related to the declaration of interests of senior managers. Moreover, it is also impor-
tant that we do not end up creating a whole new large bureaucracy.

It has been suggested, both by certain Members of Parliament and in a written submission by IDA-
SA that a “gardening allowance” form an integral part of our post tenure Regulations. Effectively,
what this means is that the affected persons (MP, Councillor, official, etc. be paid his/her full salary
and benefits while serving out the “cooling off” period.




POST-TENURE/EMPLOYMENT RULES
FOR PUBLIC OFFICIALS
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The issue is not that post-employment rules
will prevent corruption. The principle issue
is that people in priviledged positions or
person with access to priviledged informa-
tion should not use this to obtain benefits
(shares, partnerships, jobs) which would not
be available to others with similar qualifica-
tions or ‘suitability’ for the benefits con-
ferred.

The appearance of impropriety in a closely-
knit business society is the governing ap-
proach. For example, a chair of a portfolio
committee investigates various options for
the purchase of a major contract or makes
oversight visits to an industry and then
obtains share or obtain employment in that
industry; Ministers determining policy in

a particular area and then being recruited
by the beneficiaries of that policy.

We are talking about the perceived “unfair-
ness” of what is considered abuse of office
regardless of whether there is any element of
corruption.

In the recent past there has been public
debate on the measures required to curb or
manage conflict of interest that may occur
when elected public representatives and
government officials leave office or receive
offers of employment from the private sector.
Such measures should ensure the protection
of the public interest such that no elected
public representative or government official
gains an unfair advantage as a result of his/
her previous position, for a stipulated period.

At its National General Council (NGC) meet-
ing in June/July 2005, the African National
Congress adopted resolutions which seek to
provide clarity on the regulation and partici-
pation of ANC members in business.

These resolutions state:

19. Participation of ANC members in
business

1. The NEC should develop protocols to
regulate the conduct of ANC mem-
bers in respect of their participation
in business;

2. The NEC should also develop proto-
cols to regulate the participation of
public representatives and govern-
ment officials leaving office, in busi-
ness.

Such a protocol should include, among
others, a “cooling off period”, and a review
by an appropriate government agency in
order to eliminate the basis of suspicion and
insinuation.

What purpose do post tenure rules serve?

They seek to prevent office bearers and gov-
ernment officials conducting themselves in a
manner designed to unfairly secure benefits
for themselves or for the organization they
will be moving to. It has been argued that
former officials and office bearers usually
accept employment or positions in orga-
nizations with which they were associated
whilst in office. It is this situation that the
NGC Resolution seeks to regulate. Indeed,
in 2001 the Joint Investigating Teams rec-
ommended that: “Parliament should take
urgent steps to ensure that high-ranking
officials and office bearers, such as ministers
and deputy-ministers, are not allowed to be
involved, whether personally or as part of a
private enterprise, for a reasonable period of
time after they leave public office, in con-
tracts that are concluded with the state”.

The purpose of this document, therefore,
is to attempt to address some of the issues
raised in the NGC resolution.

CHALLENGES & CONFLICTS
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This document seeks to develop an ethics
regime wherein conflicts of interest, per-
ceived or real, can be effectively managed.
Perhaps it would be wise to begin by ad-
dressing certain false perceptions that may
have already gained ground. This Section
seeks to set out some of the challenges and
conflicts faced in setting up such an ethics
regime.

It is not the intention (nor has it ever been) to
deny or prevent either elected public rep-
resentatives or public servants from being
gainfully employed once they leave office. It
is also not the intention to infringe on their
right to freely choose their occupation, trade
or profession once they have left office. This
is a right provided for in Section 22 of our
country’s Constitution. In an effort to ad-
dress this matter, legal opinions have been
sought from three different sources, viz.:

a) Parliament’s Legal Services Office;

b) Renet van Wyk at the University of
Pretoria in an opinion titled “Restraints of
Trade: Case Law and the Constitution”; and

c) The Office of the Chief State Law
Advisor

Briefly, their opinions can be summarized as
follows:

a) Parliament’s Legal Services Office: the
purpose of the Post Tenure Regulations
would be to ensure that ethical conduct
prevails since Members of Parliament
and Councillors often hold very influen-
tial positions with access to officials in
key and strategic positions. Therefore,
the public interest must be protected,




provided that the restraint is reasonable
and is provided for in legislation;

b) Renet van Wyk: there is no indication
in Section 22 or our country’s Constitu-
tion that Post Tenure Regulations would
be unconstitutional, provided that the
restriction / restraint is reasonable; and

c) Office of the Chief State Law Advisor:
the proposed Post Tenure Regulations
can be compared to restraint of trade
agreements found in the private sector.
Again, reasonableness is one of the fac-
tors to be taken into consideration. It is
clearly in the public’s interest that post-
public service employment be regulated
to curb corruption, switching of sides,
bribery of officials, etc. Moreover, the
rights contained in our country’s Consti-
tution are not absolute, and are subject
to limitation. Finally, in their view, Post
Tenure Regulations would not be in con-
flict with the Constitution.

79. Another significant challenge that requires

consideration is how the ANC’s own deploy-
ment policy will be adjusted to suit the post
tenure rules, such that the deployment policy
does not conflict with the rules. In addition,
Parliament has seen the development of a
considerable skills pool. This is probably also
true of elected public representatives in the
provincial and local government spheres, as
well as in our pool public servants. There is a
need to ensure the retention of these skills.

PROPOSALS ON THE REGULATIONS:
80. Limitation period for Members of Parliament

and Councillors.

Former members of Parliament who have
held the position of Chairperson of a Com-
mittee, Deputy-Minister, Cabinet Minister or
Deputy-President shall not for a period of
one year (12 months) after leaving office, ac-
cept appointment to a board of directors of,
or employment in, or make representations
for any entity with which they had direct
significant official dealings during the period
of one year immediately prior to the termina-
tion of their service in public office. A similar
provision would apply to Members of Execu-
tive Councils (MEC’s), Premiers and local
government Councillors.

81. Where an elected public representative or

82.

83.

84.

official or advisors acted for or advised the
government with regard to any proceedings,
projects, transactions or negotiations, such
individual shall not depart his/her public of-
fice in order to become a director, employee,
consultant or advisor for any person, entity,
association or union which is/was party

to, or had an interest in such proceedings,
project, transaction or negotiations. This is
called “switching sides” and must be pre-
vented. (There is a need to also consider a
time limit for “switching sides.”

After leaving public office, Members and
government officials shall not act in a man-
ner that serves to take improper advantage
of the position they held whilst in public of-
fice. This includes:

a) allowing the prospects of outside em-
ployment to create a real or perceived
conflict of interest;

b) obtaining preferential treatment or privi-
leged access to government officials
and/or departments after leaving public
office;

c) taking personal advantage of information
obtained in the course of official duties
and responsibilities, and which has not
become generally available to the public;
and

d) using their previous positions and con-
tacts in public office in order to gain an
unfair advantage in obtaining opportuni-
ties for outside employment.

Given that this regime would apply to mem-
bers who have left public office it makes
sense for this new system to be brought
about either through amending legislation
(i.e. Powers and Privileges, Executive Mem-
bers Ethics Act, the relevant public service
statute, etc.) or through the introduction of
new legislation. Consideration would also
have to be given as to whether appropriate
sanctions and penalties should be provided
in the event of contraventions.

Financial sanctions may be difficult to be
identified.

People leaving public office should act in
good faith or else criminal sanctions should
be considered. The United States, for ex-
ample, prosecutes individuals for a range of
public office violations.




